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National Law School  2.11.2000

CONSTITUTION OF INDIA  Part A,

42nd Amendment 1976   Art. 51A :

 It shall be the duty of every citizen of India 

(f) To value and preserve the rich heritage of our composite culture

(g) To protect and improve the natural environment including forests, lakes, 

      rivers and wildlife and have compassion for living creatures
Sisterly  Advice  to  Future  PILitigants

                       or,   How  to  Get  What  You  Want

Remember:    “Environmental  Litigation  is  Orphan  Litigation” 

· Ms Kerban Anklesaria, environmental lawyer, Mumbai

Research, good homework, patience and follow-through are vital for success.

The immediate problem:  nowhere to dump Bangalore’s garbage, 

hence unloaded outside city limits along all radial roads of the city.

Horrific consequences for villagers, who feel powerless to resist officialdom.

Beware of superficial attempts which may result in a verdict directly opposite of that desired, with country-wide repercussions that might undo good verdicts:

· Ratlam judgment  1970’s ?

· Shyam Chainani’s advice at IPT Workshop (Indian Peoples’ Tribunal), 1992:

*     A  PIL should be the last resort.  

      *    All other avenues should be exhausted 

      *    and Be Seen To Be Exhausted.

Attempts at problem-solving:

· Notification of landfills for Bangalore, 1992 - 1995   

· Workshop on Solid Waste Management 1994

· Two Clean India Campaigns   Oct 1994,  July-Nov 1995

· INTACH Workshop on Fragile Ecosystems,   June 1996

Pick a dedicated enviro-lawyer and work closely together, long-term

Pick a generic rather than a specific issue for maximum effect and reach,

        (e.g. a river basin management policy rather than Narmada Dam)

Offer solutions, not objections !   (See Prayer and Interim Application)

Use Govt’s own policy statements to achieve results : Bajaj Committee Rpt ‘95

Right to Information???    Friends are better than force.  Use networking.

Target the correct decision-makers : e.g.  Revenue Depts, not Municipalities

     Respondents were 25 States, 6 Uts, the CPCB, 10 worst and 4 best cities

Getting a case admitted is half the battle won :     WP 888/96 in Dec 1996

Sound homework and excellent drafting is the key (Kerban & Shyam Divan)

plus a non-confrontationist tone :  use logic and reason, not emotion.

How to lose a case:  Pune NGO got a winning Report from a Mumbai High Court Committee, but no follow-through for Orders.  Polluting status quo persists.

Thane PIL was based on false statements and questioning the judges’ choice of committee members.  Committee Report was sound, petition dismissed.

During the case, be present, visible and knowledgeable at every hearing

Have pre-worded Directions Sought ready for each hearing : a few each time.

Have individual Submissions ready for each Direction Sought

Having efficient backup (like Karanjawala & Co) is vital and a real blessing

In the Supreme Court, heavyweight lawyers win out over younger brains

The risks of depending on Pro Bono counsel : Anil Divan, Arun Jaitley, Joseph Vellapally, Dushyant Dave, Gopal Jain

Heavyweight counsel  have little time per client :  pray for Good Listeners 

           and make the most of your time with them:

           Stay focussed on your own objectives and 

           Do their drafting for them in advance, but leave time for revisions

           KISS :  Keep It Simple,  Stupid !

Seek briefings 24 hours before the hearing, to allow time for revised drafts

Aim for an enabling rather than an adversarial approach

Talk to the opposition,  they can be your best friends:  

                                    Vijay Panjwani, CPCB, Altaf Ahmed, ADN Rao

Courts welcome Committees of knowledgeable persons 

Picking the right team is vital :  retain control of the choices

Interview potential candidates for their strengths and weaknesses

Select insiders for the Committee, who know how the system works

Ask for selected insiders by name.  Avoid Ex-Officio  nominations !!!

Be ready with carefully thought-out Terms of Reference :  Jan 1998

Be aware of how bureaucracy works, e.g. seniority in picking Chairman

Problems of inter-personal dynamics within Committees: consensus-bldg.

“Go with the Flow”.  Settle for 80% victory in each round.

More results are achieved outside the Court than within it: 

         e.g. Terms of Reference,  MSW Rules,  Slum Action Plan

Use the Courts and Respondents for a Referendum process to achieve results

Make the most of Petitioner-status opportunities:  e.g. my 12 Directions Sought

Use the Courts to expedite bureaucratic actions, 

       e.g. MOEF’s Notification of Draft “MSW Mgt& Handling) Rules 1999”

              and their delayed circulation for comments

Use the Courts to block bureaucratic deviousness : e.g. MOEF Rules

        What next :  Petitioner action or an Intervening Application ? 

Welcome external interventions (I.A.s) to provoke public debate of issues,

       e.g.  Contract Labour  Act

Does the State do what it wants or what looks good?

Use of the Press and Media for public debate on issues

Discourage  hands-on action by Courts frustrated at being unable 

                to enforce their decisions :  the 5-city clean-up problem.

Use Court-given opportunities to open a new front, find new solutions: e.g. slums

Circulate:  

IA,  TOR,  court Order re Pet’rs suggestions and  MOEF Rules,  Contract Labour,  Court Orders with slum comments,

12 Directions

